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JUDGMENT 

1.  This is an appeal preferred under section 372 of the Criminal 

Procedure Code, 1973 assailing the impugned judgment and order dated 29-

06-2020 passed by Sri Angshuman Bhattacharjee, learned Addl. Chief 

Judicial Magistrate, Sonitpur, Tezpur in connection with G.R. Case No. 

1143/2014 (Tezpur PS Case No. 562/2014) u/s 387/506/427 of IPC whereby 

the learned Magistrate acquitted respondent No. 1 to 4 from the offences 

u/s 387/506/427 of IPC. 

2.  The brief fact of the prosecution case as enumerated in the FIR is 

that appellant Samsul Hussain Khan on 20-05-2014 submitted that he is the 

pattadar and possessor of a 21 Bigha 18 Lessas of land though mutation was 

effected in the name of the accused persons/ respondent No. 1 to 4 by the 

District Revenue Authority, Sonitpur and the same has been stayed by the 

State Revenue Board on 24-02-2014. The said plot of land was entrusted to 

his brother Md Altab Hussain Khan to look after. However, respondent No. 1 

to 4 demanded a sum of ₹1 Lakh from Md. Altab Hussain Khan on 18-05-

2014 by threatening that they will forcibly occupy the land. As the demand 

was not fulfilled, on 20-05-2014 the accused persons/ respondents forcibly 

erected a temporary shed on the said plot of land and threatened to kidnap 

the informant and his family members, if the said demand of money was not 

fulfilled. Hence, the case. 

3. On receipt of the FIR O/C Tezpur PS registered a case being Tezpur 

P.S Case No. 562/2014 u/s 147/148/387/506/365/511/427 IPC and started 

investigation of the same. Upon completion of investigation police submitted 

charge sheet against the accused persons under Section 

147/148/387/506/365/511/427 of IPC with a view to stand trial. 

4. During the course of time, when accused entered their appearance in 

court, the learned trial court after due compliance of Section 207 Cr.P.C., 

vide order dated 10-02-2015  read over and explained to accused persons 

the particulars of the offences u/s 387/506/427 IPC to which accused 

persons pleaded not guilty and claimed trial. However, learned trial court 

discharged the accused persons from the charges u/s 147/148/365/511 IPC. 
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5. During trial, prosecution side examined as many as 6 (six) witnesses 

and one court witness. 

6. Concluding prosecution evidence, accused were examined u/s 313 

Cr.P.C. but accused persons denied all the allegations against them as false 

and fabricated one. However, on being asked accused persons declined to 

adduce defence evidence.  

7. Then, hearing the learned lawyers appearing for both sides and on 

consideration of the evidence and other materials on record, the learned 

Addl. Chief Judicial Magistrate vide impugned judgment and order dated 29-

06-2020 acquitted accused respondents namely, Md. Jawad Hussain, Md. 

Noor Islam, Ahia Khan @ Babul and Elias Khan @ Sanjib. 

8. On being highly aggrieved and dissatisfied with the impugned 

judgment and order, the present appeal has been preferred on following 

grounds amongst others: 

   (i) That the learned trial court erred in law and fact in passing the 

impugned judgment and order dated 29-06-2020. 

  (ii) That the impugned judgment is not sustainable in law and fact as 

the learned trial court failed to appreciate the evidence and law in right 

perspectives and wrongly acquitted the accused/ respondents on the basis of 

surmises and conjectures. 

  (iii) That the learned trial court on proper appreciation of facts 

should have convicted the accused persons instead of acquitting them. As 

such, the said judgment and order is liable to be set aside. 

  (iv) That the learned trial court has totally failed to analyze the 

evidence on record which clearly established that the accused persons had 

committed the offence. The prosecution has proved the offences u/s 

387/506/427 IPC against the accused persons beyond all reasonable doubt 

by adducing reliable, cogent, independent and direct eye witnesses but the 

learned trial court totally overlooked these aspects. 

  (v) That the learned trial Magistrate examined as many as 6 (six) 

numbers of prosecution witnesses in this case. The I.O. of the case was not 

examined instead one court witness was examined. The trial court has not 

placed reliance on the prosecution witnesses nor appreciated the evidence of 
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the witnesses who corroborated each other regarding the offence as per law. 

Thus, all the prosecution witnesses corroborated each other regarding the 

involvement of the accused persons/ opposite parties in the offence. 

Moreover, PW1 the victim as well as the informant of the case, PW2 Altaf 

Husain Khan & PW3 Anwar Hussain Khan are the star witnesses in the case 

and their evidence have fully corroborated each other and they have proved 

the offence beyond reasonable doubt. As such, the impugned judgment and 

order is liable to be set aside. 

   (vi) That the defence side i.e. accused/ respondents during the 

cross-examination of the prosecution witnesses contradicted some part of 

their statements with their statements made u/s 161 Cr.P.C. but the defence 

totally failed to prove the contradictions of the prosecution witnesses as per 

provisions of law in due course in absence of which the contradiction portion 

of evidence of the witnesses cannot be accepted by the learned trial court 

and the decision arrived on the basis of such evidence is not sustainable in 

law. 

   

9. POINT FOR DETERMINATION: 

  “Whether the impugned judgment of acquittal passed on 29-06-2020 

by the learned trial court is perverse and unsustainable in law and fact for 

not appreciating the evidence and law in right perspective making it liable to 

be interfered with by this court in appeal?”   

DISCUSSION, DECISION & REASONS THEREOF: 

10. I have heard argument of the learned lawyers appearing for both 

sides. 

11. Learned lawyer Sri S. E. Alam appearing for the appellant assiduously 

assailed the impugned judgment and order of the learned trial court on 

many counts contending that at any rate the impugned judgment of the 

learned trial court is not sustainable in law and fact. According to learned 

counsel, the learned trial court has miserably failed to appreciate the 

evidence of the prosecution witnesses on record and very mechanically and 

whimsically rejected the positive evidence of the prosecution witnesses 
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branding their evidence as interested one. It is submitted that the very 

foundation of the case is based on land dispute between the informant and 

the accused persons and the witnesses of the case are own brothers of the 

informant who had seen the occurrence.  Therefore, naturally the witnesses 

are relative of the informant and in such a situation the positive evidence 

adduced by the brothers of the informant regarding trespass and illegal 

construction of house over the land of the informant cannot be thrown over-

board on the ground of interestedness. According to learned counsel S.E. 

Alam, it is a case of conviction of accused persons u/s 387/506/427 IPC but, 

the learned trial court failed to appreciate and analyse the fact that the 

evidence of the prosecution witnesses are natural and genuine one and they 

have no intention to adduce evidence out of vengeance or enmity or dispute 

over property. But, learned trial court mechanically discarded the evidence of 

prosecution witnesses as unworthy of credence and recorded judgment of 

acquittal in a pedantic manner which is required to be corrected by this court 

in appeal as the same is not based on proper appreciation of evidence on 

record. 

12. On perusal of the FIR (Ext. 1), it transpires that there is a dispute 

between the informant and accused persons regarding the ownership of the 

land because as per statement in the FIR, informant claimed that he had 21 

Bigha 18 Lessas of land over Miadi Patta NO. 34 covered by Dag No. 439 of 

Gotlung Village. But, admittedly, over the said land, name of the accused 

persons were also mutated against which informant approached the State 

Revenue Board which stayed the said mutation of name of the accused 

persons on 24-02-2014 and informant entrusted his brother Altaf Hussain to 

look after the land. But the accused persons allegedly demanded ₹1 Lakh in 

lieu of vacating the land and on 18-05-2014 threatened him and also 

destroyed his Lentils cultivation and also illegally constructed a house over 

there. 

13. Having heard the assiduous contention of the learned counsel Sri S.E. 

Alam and on careful examination of the evidence of prosecution witnesses 

namely, PW1 Md. Samsul Hussain Khan, it transpires that admittedly PW1 

informant Md. Samsul Hussain Khan had not visited the place of occurrence  
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(disputed land) and he had not witnessed the incident himself. His evidence 

is reported one being intimated by his brothers PW2 Altaf Hussain Khan and 

PW3 Anowar Hussain Khan. Therefore, first and foremost thing is that, the 

evidence of PW1 is hearsay evidence. 

14. On perusal of evidence of PW2 Altaf Hussain Khan, PW3 Anowar 

Hussain Khan, PW4 Rafiq Ali, PW5 Kadir Ali, PW6 Safiqul Hussain & CW1 

Majit Narah, it appears that all the prosecution witnesses have candidly 

admitted the fact that the informant is not the absolute owner of the 

disputed land. Both PW2 Md. Altaf Hussain Khan & PW3 Anowar Hussain 

Khan brothers of informant admitted in their cross-examination that accused 

persons are their brother & nephew respectively and they have a family 

arrangement over the land and PW2 cannot say that their mother Kulsun 

Bibi gifted the entire 21 Bigha of land to informant. 

15. PW3 Anowar Hussain Khan also in his cross-examination stated that 

though there were several persons present at the time of incident including 

his brother PW2 Altaf Hussain Khan but he did not mind who were those 

persons. He also stated that informant possess 21 Bigha 18 Lessas of land 

out of which 16 Bigha 2 Katha 10 Lessas were orally gifted to him by his 

mother. Moreover, he admitted the fact that regarding the said land there 

was suit in the Civil Court which is still going on along with case before the 

Board of Revenue. It is also stated that there was a family partition on 28-

09-1995 in which he and his brother Jawad Hussain Khan, Samsul Hussain 

Khan and other family members also signed along with 9 (nine) other 

persons and after partition/ family settlement possession has been handed 

over to respective persons. But, no such document regarding ownership of 

the disputed land has been produced by them. 

16. On perusal of evidence of PW4 Rafiq Ali the village Head, it transpires 

that he was not present at the place of occurrence at the time of incident. 

Later on, Altaf Hussain Khan informed him that accused persons demanded 

₹1 Lakh else they will pick up the girl from the house. In his cross-

examination he clearly stated that he does not know at what time incident 

occurred and Samsul Hussain Khan also did not inform him about the time of 
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incident. The informant told him only after few days back by coming to his 

house. 

17. PW5 Kadir Ali also expressed his ignorance at what time incident 

occurred but one day when he went to the bank of pond he saw some 

persons in the paddy field and when he along with Altaf Hussain went to the 

field, Anowar Hussain and Jawad Khan had chased them stating that they 

had constructed a house there. In his cross-examination, he stated that 

accused Jawad Khan told Altaf that he will picked up his daughter if he did 

not pay ₹1 Lakh but this fact has not been clearly stated by PW2 Altaf 

Hussain Khan. 

18. The evidence of CW1 is inconsequential as he deposed only to the 

effect that the SI Naren Kalita who investigated the case has been lying 

bedridden. 

19. Now, on careful perusal of the finding of the learned trial court, it 

transpires that there is no infirmity and illegality in the finding arrived by the 

learned trial court as the evidence adduced by the prosecution witnesses 

from PW1 to PW6 have been disbelieved by the learned trial court as being 

unworthy of credit on valid and just grounds of not being worthy of 

credence. 

20. In this context, this court after proper appraisal of the evidence 

available on record, failed to accept the forceful contention of the learned 

Senior counsel S.E. Alam that trial court committed error in rejecting the 

evidence of the prosecution witnesses on the ground of interestedness of the 

witnesses being the brothers of the informant who had not seen the incident 

and also failed to prove his ownership over the disputed land by producing 

any credible document. It has not even been proved that the entire disputed 

land belong to informant rather there is clear admission in the evidence of 

prosecution witnesses that accused persons have also definite share over it 

and there is family partition amongst them and multiple civil suit is also 

going on regarding the disputed land. 

21. Therefore, the ingredients of the offences u/s 387/506/427 IPC have 

not been established in the present case as there is no evidence of extortion 

of money and there is no such credible evidence that accused have 
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threatened the complainant with dire consequences which has been belied 

by the evidence of PW4 & PW5. The fact of mischief caused by accused has 

also not been established by the prosecution as accused had not caused any 

kind of damage or loss to the informant. 

 

22. In the context of the submission made by the learned Senior counsel 

S.E. Alam, this court gainfully refer a judgment of the Hon’ble Apex Court 

passed in CRIMINAL APPEAL No. 239 OF 2005 Dharnidhar .....Appellant Vs. 

State of U.P. .....Respondent wherein it was held as under: 

“In the case of Jayabalan v. U.T. of Pondicherry [(2010)1 SCC 199], this Court 

had occasion to consider whether the evidence of interested witnesses can be relied 

upon. The Court took the view that a pedantic approach cannot be applied while 

dealing with the evidence of an interested witness. Such evidence cannot be ignored 

or thrown out solely because it comes from a person closely related to the victim. 

The Court held as under: 

“23. We are of the considered view that in cases where the court is 

called upon to deal with the evidence of the interested witnesses, the 

approach of the court, while appreciating the evidence of such witnesses 

must not be pedantic. The court must be cautious in appreciating and 

accepting the evidence given by the interested witnesses but the court must 

not be suspicious of such evidence. The primary endeavour of the court must 

be to look for consistency. The evidence of a witness cannot be ignored or 

thrown out solely because it comes from the mouth of a person who is closely 

related to the victim. 

24. From a perusal of the record, we find that the evidence of PWs 1 

to 4 is clear and categorical in reference to the frequent quarrels between the 

deceased and the appellant. They have clearly and consistently supported the 

prosecution version with regard to the beating and the ill-treatment meted 

out to the deceased by the appellant on several occasions which compelled 

the deceased to leave the appellant's house and take shelter in her parental 

house with an intention to live there permanently. PWs 1 to 4 have 

unequivocally stated that the deceased feared threat to her life from the 

appellant. The aforesaid version narrated by the prosecution witnesses, viz. 

PWs 1 to 4 also finds corroboration from the facts stated in the complaint.” 

Similar view was taken by this Court in Ram Bharosey v. State of U.P. [AIR 

2010 SC 917], where the Court stated the dictum of law that a close relative of the 

deceased does not, per se, become an interested witness. An interested witness is 

one who is interested in securing the conviction of a person out of vengeance or 

enmity or due to disputes and deposes before the Court only with that intention and 
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not to further the cause of justice. The law relating to appreciation of evidence of an 

interested witness is well settled, according to which, the version of an interested 

witness cannot be thrown over- board, but has to be examined carefully before 

accepting the same.” 

23. Coming back to the facts of the present case as discussed above 

threadbare and the impugned judgment of the trial court, it can be safely 

held that leaving aside the argument of interestedness of the witnesses, in 

the considered estimation of this court, the prosecution even failed to 

establish the case for sustaining conviction u/s 387/506/427 IPC. The 

interestedness of the witness is a double edged sword and it cuts in both 

ways. As referred to above, Hon’ble Apex Court has held that “An interested 

witness is one who is interested in securing the conviction of a person out of 

vengeance or enmity or due to disputes and deposes before the Court only 

with that intention and not to further the cause of justice”. In the present 

case, it is seen that evidence of PW2 and PW3 who are brothers of informant 

PW1 even failed to establish the case for sustaining conviction under 

Sections in which accused were charged. The question of rejection of 

evidence on the ground of interestedness of the witnesses in a pedantic 

manner is not at all applicable under the facts and circumstances of the 

case. The learned trial court rightly acquitted the accused persons from the 

offences charged. 

24. In view of the foregoing discussion and reasons, this court do not 

find any infirmity or illegality in the impugned judgment & order dated 29-

06-2020 passed by the learned Addl. Chief Judicial Magistrate, Sonitpur, 

Tezpur. The learned trial court rightly acquitted the accused persons after 

proper appreciation of law and fact which requires no interference by this 

court. Consequently, the appeal stands dismissed as of having no merit.  

25. Let the case record of G.R. Case No. 1143/2014 be send back to the 

concerned court along with a copy of this judgment for information. 

26. Given under my hand and the seal of this court on this 07th day of 

December, 2022.  

    (C.B. Gogoi) 
  Sessions Judge, 

          Sonitpur: Tezpur.  


